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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x  
 
GRUNER + JAHR PRINTING AND 
PUBLISHING COMPANY, 
 
  Plaintiff, 
 
 -against- 
 
ROSIE O’DONNELL and 
LUCKY CHARMS ENTERTAINMENT, INC., 
 
  Defendants. 
 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

ANSWER 

 
Index No. 603581 / 02 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x  
 

Defendants Rosie O’Donnell (“O’Donnell”) and Lucky Charms Entertainment, 

Inc. (“LCEI”) (collectively “Defendants”) submit the following Answer in response to 

the Complaint served by Gruner + Jahr Printing and Publishing Co. (“G+J”): 

1.  Defendants deny the allegations contained in paragraph 1 of the Complaint, 

except admit that G+J purports to assert claims arising from an alleged breach of 

contract, breach of fiduciary duty, and breach of the duty of good faith and fair dealing 

which breaches Defendants deny. 

2.  Defendants deny the allegations contained in paragraph 2 of the Complaint, 

except state that in November 2000, LCEI, on behalf of O’Donnell, entered into a Joint 

Venture Publishing Agreement (“Joint Venture Agreement”) with G+J, on behalf of its 

publishing division, Gruner + Jahr USA Publishing; that as of April 2, 2001, LCEI on 

behalf of O’Donnell entered into an Equity Interest Pledge Agreement (“Pledge 

Agreement”) with G+J and G+J Rosie’s Magazine LLC (the “Magazine LLC”); and that 
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as of April 2, 2001, the Magazine LLC entered into a Limited Liability Company 

Agreement (the “LLC Agreement”) with G+J, (collectively “the Agreements”), which 

agreements speak for themselves; and admit that Rosie magazine (“the Magazine”) 

originally was to be called “Rosie’s McCall’s” but at the request of G+J, was changed to 

Rosie.  Defendants specifically deny that the Agreements involved the use of 

“O’Donnell’s celebrity brand” and state that the Agreements involved the participation of 

O’Donnell, as a person, and a license to use her name for particular purposes. 

3.  Defendants deny the allegations contained in paragraph 3 of the Complaint, 

except state that both G+J and O’Donnell made financial and other contributions to the 

Joint Venture pursuant to the Agreements, and that O’Donnell made contributions 

beyond those required by the Agreements, deny knowledge and information sufficient to 

form a belief as to the value of G+J’s contribution, and refer to the Agreements for a 

complete and accurate statement of their terms.  

4.  Defendants deny the allegations contained in paragraph 4 of the Complaint, 

except state that the Agreements set forth the rights and obligations of the parties, and 

refer to the Agreements for a complete and accurate statement of their terms.  

5.  Defendants deny the allegations contained in paragraph 5 of the Complaint, 

except admit that O’Donnell had not previously published a magazine; and admit that 

O’Donnell, as the Editorial Director with the authority accorded to her under the Joint 

Venture Agreement, personally approved (after considering the views of G+J and making 

a number of changes requested by G+J) each story and cover through the October 2002 
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issue; and state that she did not approve certain parts of the November and December 

issues.  

6.  Defendants deny the allegations contained in paragraph 6 of the Complaint.  

7.  Defendants deny the allegations contained in paragraph 7 of the Complaint, 

except admit that O’Donnell, in order to spend more time with her family, decided that in 

May 2002, she would no longer produce her daytime television talk show.  

8.  Defendants deny the allegations contained in paragraph 8 of the Complaint, 

except state that O’Donnell properly terminated the joint venture and the Joint Venture 

Agreement based on G+J’s repeated and uncured material breaches of that agreement; 

and that after Toepfer’s attempts to undermine O’Donnell’s authority and editorial 

control, O’Donnell informed G+J that she wanted to replace Toepfer; and that G+J 

improperly excluded certain of O’Donnell’s advisors from Magazine meetings while 

O’Donnell was Editorial Director.  

9.  Defendants deny the allegations contained in paragraph 9 of the Complaint.  

10.  Defendants deny the allegations contained in paragraph 10 of the Complaint, 

except state that on September 18, 2002, by written notice, O’Donnell properly 

terminated the joint venture and the Joint Venture Agreement based on G+J’s repeated 

and uncured material breaches of that agreement. 

11.  Defendants deny the allegations contained in paragraph 11 of the Complaint, 

and state that it contains conclusions of law as to which no responsive pleading is 

required.  
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12.  Defendants deny the allegations contained in paragraph 12 of the Complaint, 

except deny knowledge and information sufficient to form a belief as to the true 

performance of the Magazine and as to the amount of prepaid subscription fees as this 

information is in the control of G+J.  

13.  On information and belief, Defendants admit the allegations contained in 

paragraph 13 of the Complaint. 

14.  Defendants admit the allegations contained in paragraph 14 of the Complaint.  

15.  Defendants admit the allegations contained in paragraph 15 of the Complaint.  

16.  Defendants admit the allegations contained in paragraph 16 of the Complaint, 

except deny that the Joint Venture Agreement was signed in New York by LCEI on 

behalf of O’Donnell, and state that many of the activities alleged in the Complaint (but 

denied in this Answer) are alleged to have occurred in New York.  

17.  Defendants state that paragraph 17 contains a conclusion of law as to which 

no responsive pleading is required. 

18.  Defendants state that paragraph 18 contains a conclusion of law as to which 

no responsive pleading is required.  

19.  Defendants deny the allegations contained in paragraph 19 of the Complaint. 

20.  Defendants deny the allegations contained in paragraph 20 of the Complaint, 

except admit that the parties entered into the Joint Venture Agreement and refer to that 

agreement for a complete and accurate statement of its terms.  
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21.  Defendants deny the allegations contained in paragraph 21 of the Complaint, 

except admit that the parties entered into the Joint Venture Agreement and refer to that 

agreement for a complete and accurate statement of its terms.  

22.  Defendants deny the allegations contained in paragraph 22 of the Complaint, 

except admit that the parties entered into the Joint Venture Agreement and refer to that 

agreement for a complete and accurate statement of its terms.  

23.  Defendants deny the allegations contained in paragraph 23 of the Complaint, 

except admit that the parties entered into the Joint Venture Agreement and refer to that 

agreement for a complete and accurate statement of its terms.  

24.  Defendants deny the allegations contained in paragraph 24 of the Complaint, 

except state that the Magazine LLC entered into the LLC Agreement with G+J; that LCEI 

on behalf of O’Donnell entered into the Pledge Agreement with G+J and the Magazine 

LLC, which agreements speak for themselves as to the obligations they create.  

Defendants further state that paragraph 24 contains conclusions of law to which no 

responsive pleading is required. 

25.  Defendants deny the allegations contained in paragraph 25 of the Complaint, 

except state that Brewster’s authority under the LLC Agreement was subject to the 

restrictions and provisions of the Joint Venture Agreement, and refer to the LLC 

Agreement for a complete and accurate statement of its terms. 

26.  Defendants deny the allegations contained in paragraph 26 of the Complaint, 

except state that through the October 2002 issue, O’Donnell personally reviewed and 

approved (after considering the views of G+J and making a number of changes requested 
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by G+J) each story and cover, and refer to the unidentified writing quoted for a complete 

and accurate statement of its contents, including its date.  

27.  Defendants deny the allegations contained in paragraph 27 of the Complaint, 

except admit that O’Donnell had not previously published a magazine, that O’Donnell 

did not want or seek day-to-day responsibility for managing all aspects of the Magazine, 

and refer to the Agreements for a complete and accurate statement of the respective rights 

and roles of the parties. 

28.  Defendants admit the allegations in paragraph 28 of the Complaint, except 

deny that the authority of the Editor- in-Chief was as alleged, and state that such authority 

was subject to O’Donnell’s editorial control as provided in the Joint Venture Agreement, 

and refer to that Agreement for a complete and accurate statement of its terms.  

29.  Defendants deny the allegations in paragraph 29 of the Complaint, except 

state that O’Donnell chose to allow Susan Ungaro, Editor-in-Chief of Family Circle 

magazine and Editorial Consultant to the Magazine, to undertake the process of finding 

the initial Editor- in-Chief of the Magazine, and admit that in November 2000, with 

O’Donnell’s consent, G+J announced the hiring of Cavender as Editor- in-Chief. 

30.   Defendants deny the allegations contained in paragraph 30 of the Complaint, 

except admit that O’Donnell went to her office at the Magazine sometimes four to five 

days a month, and state that O’Donnell was in frequent and sometimes daily contact with 

Cavender and Turshen before they were fired by G+J.  

31.  Defendants deny the allegations contained in paragraph 31 of the Complaint, 

and state that from in and about April 2001 through June 2001, G+J set the subscription 
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rate at $12, from in and around July 2001 through April 2002, G+J set the subscription 

rate at $18, and deny knowledge and information sufficient to form a belief as to the truth 

of the allegations concerning newsstand sales except state that G+J reported to O’Donnell 

newsstand sales in May 2001 of 820,000 copies and in June 2001 of 625,000 copies.  

32.  Defendants deny knowledge and information sufficient to form a belief as to 

the truth of the allegations contained in paragraph 32 of the Complaint, except state that 

in May 2002, G+J set the subscription rate at $12, and G+J reported to O’Donne ll 

newsstand sales in July 2002 of 300,000 copies.  

33.  Defendants deny the allegations contained in paragraph 33 of the Complaint, 

and state that, under intense pressure from G+J, O’Donnell agreed to hire Susan Toepfer 

to take Susan Ungaro’s role at the Magazine and that Cavender and Turshen were to 

remain with the Magazine for several months, and beyond, if their performance was 

satisfactory, and report to Toepfer. 

34.  Defendants deny the allegations contained in paragraph 34 of the Complaint, 

except state that O’Donnell agreed to the hiring of Susan Toepfer to take Susan Ungaro’s 

role at the Magazine and that Cavender and Turshen were to remain at the Magazine for 

several months and beyond, if their performance was satisfactory, and report to Toepfer.  

35.  Defendants deny the allegations contained in paragraph 35 of the Complaint, 

except admit that O’Donnell interviewed Toepfer, reviewed a book of pages torn from 

other magazines that she had prepared, and discussed her hiring with Cindy Spengler, as 

well as others.  
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36.  Defendants deny the allegations contained in paragraph 36 of the Complaint, 

expect admit that O’Donnell found Cavender to be likeable and competent, state that 

O’Donnell believed that the Magazine could be improved, and that Brewster or another 

G+J representative first described Toepfer to O’Donnell as “Michael Jordan” which 

O’Donnell repeated in an effort to promote the Magazine.  

37.  Defendants deny the allegations in paragraph 37 of the Complaint, except 

admit that, under intense pressure from G+J, O’Donnell agreed to the hiring of Toepfer, 

did not want Cavender fired, and did not want the Magazine to suffer adverse publicity as 

a result of the rearrangement of its senior editorial staff; and state that O’Donnell agreed 

to the hiring of Toepfer and that Cavender and Turshen were to remain at the Magazine 

for several months and beyond, if their performance was satisfactory, and report to 

Toepfer.  

38.  Defendants admit the allegations contained in paragraph 38 of the Complaint, 

except deny that Toepfer was hired in July 2002, and state, on information and belief, that 

she was hired in June 2002.  

39.  Defendants deny the allegations contained in paragraph 39 of the Complaint, 

except deny knowledge and information sufficient to form a belief as to why G+J 

breached the editorial control provisions of the Joint Venture Agreement which caused 

O’Donnell to terminate her participation in the Magazine.  

40.  Defendants deny the allegations contained in paragraph 40 of the Complaint, 

except state that O’Donnell and Toepfer had a disagreement about the cover of the 

September issue concerning: (i) whether all of the women of the Sopranos would appear 
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on the cover as O’Donnell had personally committed prior to their photo shoot; and (ii) 

whether O’Donnell also would appear in the cover photograph, contrary to her wishes, 

and state that O’Donnell had advised Toepfer at least once in writing that she no longer 

wanted to appear on any covers.  

41.  Defendants deny the allegations contained in paragraph 41 of the Complaint, 

except state that in an e-mail of July 10, 2002, O’Donnell apologized to Toepfer for 

yelling and explained " i am trying to guard what i know to be my 'essence' realizing if i 

am not true to it there is nothing to sell. . . .”  

42.  Defendants deny the allegations contained in paragraph 42 of the Complaint, 

except admit that O’Donnell spoke to Spengler on or about July 11, and stated that she 

wanted Cavender to return in Toepfer’s place.  

43.  Defendants deny the allegations contained in paragraph 43 of the Complaint, 

except deny knowledge and information sufficient to form a belief as to G+J’s state of 

mind concerning the Sopranos cover, and state that as joint venture partners, both 

O’Donnell and G+J compromised from time to time, and further state that O’Donnell 

reluctantly acceded to G+J’s demand that the September cover picture feature fewer than 

all of the Sopranos women, contrary to O’Donnell’s commitment to them prior to the 

photo shoot.  

44.  Defendants deny the allegations in paragraph 44 of the Complaint and the 

purported characterizations of O’Donnell’s proposed editor’s letter for the October issue, 

and refer to the letter for a complete and accurate statement of its contents.  
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45.  Defendants deny the allegations in paragraph 45 of the Complaint and state as 

follows: 

a. Brewster said to O’Donnell, in substance, “I’ll ruin you.” 

b. O’Donnell replied to Brewster, in substance, “You’ll bring me down? 

You’re coming with me.  I’ll spend every cent I own defending my name.” 

c. O’Donnell’s brother stated, in substance, that, given other problems at 

G+J, specifically at Fast Company and Inc., Brewster would ruin his own 

career in publishing if G+J suffered financial damage and/or bad publicity 

as a result of the way he was mishandling the problems at the Magazine.  

46.  Defendants deny the allegations contained in paragraph 46 of the Complaint, 

except state that O’Donnell had the authority to control the editorial process and the 

editorial staff, and refer to the Joint Venture Agreement for a complete and accurate 

statement of its terms.  

47.  Defendants deny the allegations contained in paragraph 47 of the Complaint, 

and state that the Cher cover was cancelled or postponed because Toepfer refused to use 

recent photos taken by O’Donnell herself and approved by Cher, and instead wanted to 

use stock photos, whereupon O’Donnell personally arranged for an interview and photo 

shoot of Celine Dion, as requested by Toepfer. 

48.  Defendants deny the allegations contained in paragraph 48 of the Complaint, 

but admit that, in light of G+J’s recent encroachment on her editorial control, its 

purported use of its veto power in a manner not contemplated or permitted by the Joint 

Venture Agreement, Toepfer’s stated inclination to sensationalize celebrity stories, and 
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the rushed nature of the interview because of Toepfer’s refusal to use O’Donne ll’s Cher 

photographs, O’Donnell said that she would not interview her friend Celine Dion unless 

G+J would assure O’Donnell that she would have editorial control regarding all aspects 

of the Dion interview, photos and cover. 

49.  Defendants deny the allegations contained in paragraph 49 of the Complaint, 

but admit that, in light of G+J’s recent encroachment on her editorial control, its 

purported use of its veto power in a manner not contemplated or permitted by the Joint 

Venture Agreement, Toepfer’s stated inclination to sensationalize celebrity stories, and 

the rushed nature of the interview because of Toepfer’s refusal to use O’Donnell’s Cher 

photographs, O’Donnell said that she would not interview her friend Celine Dion unless 

G+J would assure O’Donnell that she would have editorial control regarding all aspects 

of the Dion interview, photos and cover. 

50.  Defendants deny the allegations and characterizations contained in paragraph 

50 of the Complaint, except state that O’Donnell and G+J had previously consulted with 

O’Donnell’s advisors on matters including hiring, advertising related business issues, and 

public relations.  

51.  Defendants deny the allegations contained in paragraph 51 of the Complaint, 

except state that, on August 26, as Editorial Director, O’Donnell went to her office at the 

Magazine, and met with Jane Farrell and discussed assignments and other matters; and 

further state that other staff members spontaneously came to talk with O’Donnell and told 

her that they were concerned about the direction of the Magazine under Toepfer and that 

some of those staff members appeared nervous to be meeting with O’Donnell in 
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Toepfer’s absence, and one staff member said to O’Donnell that the staff had been told to 

report only to Toepfer, not O’Donnell, and that Toepfer was now the boss.  

52.  Defendants deny the allegations contained in paragraph 52 of the Complaint, 

except state that G+J did not routinely inform O’Donnell of the deadline to provide her 

editorial input on each issue, and that in the case of the November issue, that G+J 

provided her materials with insufficient time to review and approve them before the date 

that G+J claimed was the purported one-week-before-close, and that O’Donnell informed 

G+J of her disapproval of certain materials prior to the purported one-week-before-close.  

53.  Defendants deny the allegations contained in paragraph 53 of the Complaint, 

except (i) state that after O’Donnell heard about Brewster’s staff meeting in her personal 

office, saying to the staff in effect that O’Donnell no longer had creative control over her 

magazine, O’Donnell had an angry conversation with Brewster in which Brewster 

refused even to admit the meeting, and O’Donnell said among other things, “This is over.  

We are done;” (ii) and further state that during that conversation, O’Donnell told 

Brewster that her name could be removed from the Magazine and that G+J could run the 

Magazine without her; and that O’Donnell also told Brewster that if necessary, she would 

hold a press conference about the future of the Magazine; (iii) and further state that when 

O’Donnell heard that Brewster claimed that she had resigned, she immediately sent him 

an email correcting his misimpression; (iv) and further state that O’Donnell made every 

effort, and gave G+J every opportunity, to resolve their differences and continue 

publishing the Magazine, but G+J persisted in its course of conduct in material breach of 

the Joint Venture Agreement to the detriment and ultimate demise of the Magazine.  
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54.  Defendants deny the allegations contained in paragraph 54 of the Complaint, 

and state that as joint venture partners, both O’Donnell and G+J compromised their 

position from time to time, and further (i) state that Toepfer proposed procedures to 

enable her to control the editorial process and staff, which were unreasonable and 

unacceptable to O’Donnell; (ii) state that Toepfer agreed to communicate with O’Donnell 

through a liaison, while preventing O’Donnell from communicating directly with the 

staff; (iii) refer to the response above to paragraphs 48 and 49 of the Complaint regarding 

the Celine Dion cover; (iv) refer to the response above to paragraph 43 of the Complaint 

regarding the Sopranos cover; and (v) further state that O’Donnell proposed procedures 

based on Toepfer’s suggestions and that Toepfer rejected those procedures. 

55.  Defendants deny the allegations contained in paragraph 55 of the Complaint, 

and state that during her last meeting at the Magazine on August 26, 2002, after 

unidentified G+J employees and officers had repeatedly disparaged O’Donnell in the 

press, O’Donnell said, in substance, among other things, “My name means more to me 

than money.  I know you have mortgages, children and families.  I’m doing everything in 

my power to make this magazine work, and I’m proud of what it has done.  Bad press 

will hurt all of us.  So I’m asking everyone to do their best and keep their mouths closed.  

I’m already a millionaire, so I don’t need the money.  But for the sake of the magazine 

and for your own sake, please.”  

56.  Defendants deny the allegations contained in paragraph 56 of the Complaint, 

except admit that expressing her distinctive self-deprecating humor and style, O’Donnell 
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did describe the magazine covers featuring her own photo as boring, and expressed her 

admiration for Martha Stewart’s magazine. 

57.  Defendants deny the allegations contained in paragraph 57 of the Complaint. 

58.  Defendants deny the allegations contained in paragraph 58 of the Complaint, 

except admit that the New York Post printed the alleged statement and attributed it to 

O’Donnell.  

59.  Defendants admit the allegations contained in paragraph 59 of the Complaint, 

and state that the parties had many discussions to try to resolve their differences between 

mid-July and September 17, 2002 and that in addition to considering G+J’s proposals, 

O’Donnell made her own settlement proposals.  

60.  Defendants deny the allegations contained in paragraph 60 of the Complaint. 

61.  Defendants deny the allegations and characterizations contained in paragraph 

61 of the Complaint, except state that O’Donnell properly terminated the Joint Venture 

Agreement because G+J had materially breached that agreement and had failed to cure 

the breaches within 30 business days of having received written notice of them. 

62.  Defendants deny the allegations contained in paragraph 62 of the Compla int. 

63.  Defendants deny the allegations contained in paragraph 63 of the Complaint 

and further state that G+J mounted a hostile takeover of the Magazine against O’Donnell, 

its founder and namesake.  G+J sought to take for itself the editorial control that had been 

promised to and exercised by O’Donnell.  They put in place a new editor- in-chief; fired 

the senior staff that had been most loyal to O’Donnell; through threats and intimidation, 

prevented the remaining staff from taking direction and even communicating with 
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O’Donnell; excluded O’Donnell’s personal business advisors; made her unwelcome and 

confined her to her personal office; and ultimately disregarded her instructions as to what 

should and should not appear in the Magazine. At the same time, they waged a smear 

campaign against her in the press and revealed the confidential terms of their Joint 

Venture Agreement.  G+J refused to cure its material breaches of the Joint Venture 

Agreement, so O’Donnell was forced, by G+J’s continuing conduct, to terminate the 

Joint Venture Agreement (as she was entitled to do under that agreement) to protect the 

integrity of her name and image.   

64.  In response to paragraph 64 of the Complaint, Defendants repeat their 

denials, statements and admissions set forth above as to paragraphs 1 to 63.   

65.  Defendants deny the allegations contained in paragraph 65 of the Complaint 

except admit that plaintiff has no right to use the trademarks contributed by Defendants to 

the joint venture after the December 2002 issue of the Magazine. 

66.  Defendants deny the allegations contained in paragraph 66 of the Complaint, 

and refer to the Joint Venture Agreement for its terms and the rights and duties of the 

parties thereunder. 

67.  Defendants deny the allegations contained in paragraph 67 of the Complaint. 

68.  In response to paragraph 68 of the Complaint, Defendants repeat their 

denials, statements and admissions set forth above as to paragraphs 1 to 67.  

69.  Defendants admit the allegations contained in paragraph 69 of the Complaint, 

except refer to the Joint Venture Agreement for a complete and accurate statement of its 

terms.  
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70.  Defendants deny the allegations contained in paragraph 70 of the Complaint 

and state that paragraph 70 contains a conclusion of law as to which no responsive 

pleading is required. 

71.  Defendants deny the allegations contained in paragraph 71 of the Complaint. 

72.  Defendants deny the allegations contained in paragraph 72 of the Complaint. 

73.  In response to paragraph 73 of the Complaint, Defendants repeat their 

denials, statements and admissions set forth above as to paragraphs 1 to 72.  

74.  Defendants state that paragraph 74 contains a conclusion of law as to which 

no responsive pleading is required. 

75.  Defendants deny the allegations contained in paragraph 75 of the Complaint. 

76.  Defendants deny the allegations contained in paragraph 76 of the Complaint. 

77.  Defendants deny that G+J is entitled to any relief from this Court. 

First Affirmative Defense 
(Termination of Joint Venture Agreement) 

78.  G+J's claims are barred because Defendants terminated the Joint Venture 

Agreement on proper notice under Section 6(e) thereof, on the basis of G+J's material 

breaches of the Joint Venture Agreement. 

Second Affirmative Defense 
(Lack of Proximate Causation) 

79.  The alleged damages incurred by G+J, if any, were the result of G+J’s own 

poor management decisions and material breaches of the Joint Venture Agreement. 

80.  The alleged damages incurred by G+J, if any, were not the result of any 

breach or other action by O’Donnell or LCEI. 
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Third Affirmative Defense 
(Lack of Standing) 

81.  The damages alleged by G+J, if incurred at all, were incurred by the 

Magazine and not by G+J directly. 

82.  G+J does not own the Magazine.  The Magazine was published as a joint 

venture between G+J and LCEI, operated through the Magazine LLC, under the terms of 

the Agreements.  The Magazine is an asset of the Magazine LLC. 

83.  While G+J is formally the sole member of the Magazine LLC, it is not an 

owner of the Magazine LLC’s alleged causes of action.  Moreover, O’Donnell has a 50% 

interest in the Magazine LLC, as detailed in the LLC Agreement, the Pledge Agreement 

and the Joint Venture Agreement.  Furthermore, the Magazine LLC is managed by its 

board of directors and O’Donnell appoints two of the four directors.  Upon the Event of 

Default, O’Donnell is entitled to exercise the rights of a 50% member of the LLC. 

84.  G+J does not purport to sue derivatively on behalf of the Magazine LLC. 

85.  The Magazine LLC’s rights have not been assigned to G+J. 

86.  G+J lacks standing to assert on its own behalf the purported causes of action 

set forth in the Complaint. 

Fourth Affirmative Defense 
(Failure to Join Necessary Parties) 

87.  G+J has failed to join as a defendant the Magazine LLC, which is a necessary 

party to this action. 
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88.  Lucky Charms II, LLC (“LCII”), is the assignee of LCEI’s rights under the 

Joint Venture Agreement.  G+J has failed to join as a defendant LCII which is a 

necessary party to this action. 

Fifth Affirmative Defense 
(Indemnification for Subscription Liabilities) 

89.  G+J’s Complaint purports to seek damages for alleged subscription liabilities 

that it might pay as a result of termination of the Joint Venture Agreement.  These 

subscription liabilities, to the extent they exist, are obligations of the Magazine LLC to 

subscribers, not obligations of Defendants to G+J. 

90.  By the terms of the Joint Venture Agreement, it is G+J who must indemnify 

O’Donnell and LCEI for any claims against them for subscription liabilities, not vice 

versa.  Section 8(a) of the Joint Venture Agreement provides, in part, “R.O. [i.e., 

O’Donnell by LCEI] shall be indemnified by G+J against any losses, including 

reasonable legal expenses, as such expenses are incurred, for or arising from any 

subscription liability related to the publication of McCall’s magazine or the Magazine, 

provided that R.O. notifies G+J of any claims that have come to its attention therefor 

promptly upon learning of such claims and reasonably cooperates with G+J in its defense 

of such claims.”  Section 16 provides that such indemnification survives the termination 

of the Joint Venture Agreement. 

91.  Defendants have given G+J notice that they are invoking their right to 

indemnification.  Defendants are not in default of any obligation to give notice or to 

cooperate in the defense of any claims. 
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92.  Section 16 of the Joint Venture Agreement provides that the obligations of 

G+J to indemnify Defendants pursuant to Section 8 shall survive termination of the 

Agreement. 

93.  Defendants therefore, by contract, have no liability to G+J for the damages 

that G+J seeks for subscription liabilities. 

Sixth Affirmative Defense 
(Non-Liability for the LLC’s Liabilities Under the LLC Agreement) 

94.  O’Donnell is a director of the Magazine LLC. 

95.  Section 8(d)(i) of the LLC Agreement provides that “No Director shall be 

personally liable for the debts, obligations and liabilities of the Company [i.e., the 

Magazine LLC].” 

96.  The subscription liabilities for which G+J seeks damages, to the extent they 

exist, are obligations of the Magazine LLC to subscribers, not obligations of Defendants 

to G+J. 

97.  O’Donnell and LCEI therefore, by the terms of the LLC Agreement, have no 

personal liability for the subscription liabilities. 

Seventh Affirmative Defense 
(Exculpation Under the LLC Agreement) 

98.  As noted, O’Donnell is a director of the Magazine LLC. 

99.  G+J is the sole member of the Magazine LLC. 

100.  Section 8(d)(ii) of the LLC Agreement states, “Notwithstanding anything to 

the contrary in this Agreement and except to the extent required by the [Delaware 

Limited Liability Company] Act and any other applicable law, no Director shall be liable 
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to the Company [i.e., the Magazine LLC] or the Member [i.e., G+J] for any action taken 

or omitted to be taken by such person, provided that such person did not act in bad faith 

and such action or omission does not involve the fraud, gross negligence or willful 

misconduct of such person.” 

101.  O’Donnell did not act in bad faith, and the actions or omissions alleged by 

G+J, if and to the extent they occurred at all, do not involve fraud, gross negligence or 

willful misconduct by O’Donnell. 

102.  Nothing in the Delaware Limited Liability Company Act or any other 

applicable law requires imposition of a higher standard of liability. 

103.  O’Donnell therefore, by the terms of the LLC Agreement, has no liability to 

G+J of any kind. 

Eighth Affirmative Defense 
(Failure to State a Cause of Action) 

104.  The Complaint fails to state a cause of action. 

Request for Relief 

105.  For the foregoing reasons, O’Donnell and LCEI request that the Court enter 

judgment dismissing and denying all of G+J’s causes of action with prejudice; awarding 

O’Donnell and LCEI their costs of this action, including reasonable attorneys’ fees  

 

 

 

 



21 
 
21409964v7 

 

to the extent authorized by applicable law or the governing agreements; and granting 

O’Donnell and LCEI such other and further relief as may be appropriate. 

Dated: October 21, 2002 

DEBEVOISE & PLIMPTON 
 
Attorneys for Defendants Rosie O’Donnell 
and Lucky Charms Entertainment, Inc. 
 
 
 
By:  ______________________________ 
 Mary Jo White 
 Lorna G. Schofield 
 
919 Third Avenue 
New York, New York  10022 

Telephone:  (212) 909-6000 


