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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  
 
ROSIE O’DONNELL, 
LUCKY CHARMS ENTERTAINMENT, INC., and 
LUCKY CHARMS II, LLC, 
 
  Plaintiffs, 
 
 -against- 
 
GRUNER + JAHR PRINTING AND 
PUBLISHING COMPANY,  
G+J ROSIE’S MAGAZINE, LLC, and DANIEL B. 
BREWSTER, JR. 
 
  Defendants. 
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: 
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COMPLAINT 

 
Index No. 02/________________ 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x  
 

Plaintiffs Rosie O’Donnell, Lucky Charms Entertainment, Inc., and Lucky 

Charms II, LLC, for their Complaint against Defendants Gruner + Jahr Printing and 

Publishing Co., G&J Rosie’s Magazine, LLC, and Daniel B. Brewster, Jr. state as 

follows: 

INTRODUCTION 

1.  In July 2002, Gruner + Jahr Printing and Publishing Co. (“G+J”), through its 

CEO Daniel B. Brewster and others, mounted a hostile takeover of Rosie magazine 

against its founder and namesake Rosie O’Donnell (“O’Donnell”).  G+J sought to take 

for itself the editorial control that had been promised to and exercised by O’Donnell.  

They put in place a new editor-in-chief; fired the senior staff that had been most loyal to 

O’Donnell; through threats and intimidation, prevented the remaining staff from taking 
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direction and even communicating with O’Donnell; excluded O’Donnell’s personal 

business advisors; made her unwelcome and confined her in her own office; and 

ultimately disregarded her instructions as to what should and should not appear in the 

magazine.  All of this was done purportedly to stem the losses of a magazine that G+J 

now proclaims was a stunning success.   

2.  At the same time, G+J had begun a nasty public relations campaign to discredit 

O’Donnell.  Because of the confidentiality obligations imposed by their joint venture 

agreement -- which O’Donnell, unlike G+J, honored -- O’Donnell was unable to respond 

to this smear campaign while that agreement was in effect. 

3.  Inside the magazine, G+J was trying to use its newly seized control to reshape 

the magazine, and as a result, reshape in the public eye what O’Donnell is known for and 

stands for.  O’Donnell, as a matter of personal integrity, would not tolerate that G+J had 

usurped her name and violated her contractual rights.  On September 18, 2002, after 

giving G+J every opportunity to cease its continuing violations of the agreement, 

O’Donnell properly terminated her joint venture with G+J, but in the interest of an 

orderly transition and to ease the impact on the staff, has voluntarily allowed the 

magazine to use her name until publication of the December final issue and participated 

in the preparation of that issue.   

4.  Plaintiffs demand a trial by jury. 
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THE PARTIES 

5.  Plaintiff Rosie O’Donnell (“O’Donnell”) is a well-known actress, comedian, 

and philanthropist.  She has appeared in numerous films and television programs since 

the mid 1980s and was the host of the Rosie O’Donnell Show from 1996 until May 2002. 

6.  Plaintiff Lucky Charms Entertainment, Inc. (“LCEI”) is a California 

corporation, with its principal place of business in New Jersey.  Its stock is wholly owned 

by O’Donnell. 

7.  Plaintiff Lucky Charms II, LLC (“LCII”) is a Delaware limited liability 

company, with its principal place of business in New Jersey, which is majority owned by 

LCEI, and which has as its managing member LCEI. 

8.  Defendant Gruner + Jahr Printing and Publishing Co. is a Delaware 

partnership.  G+J is indirectly majority owned by Bertelsmann AG. 

9.  Defendant G+J Rosie’s Magazine LLC (“the Magazine LLC”) is a Delaware 

limited liability company.  The Magazine LLC was operated as a joint venture between 

O’Donnell and G+J under the terms of various agreements as set forth below. 

10.  Daniel B. Brewster, Jr. is the President and Chief Executive Officer of G+J 

and, on information and belief, is a resident of the State of Connecticut who maintains an 

office and does business at the G+J offices in New York City.   

FACTUAL BACKGROUND 

The Magazine  

11.  In November 2000, LCEI, on behalf of O’Donnell, entered into an agreement 

with G+J to convert G+J’s then failing magazine, McCall’s, into a new magazine named 
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for O’Donnell (“the Magazine”).  At all times, O’Donnell sought to ensure that she would 

have full control over her name and her image.  To achieve that objective, the parties 

agreed that O’Donnell would have primary control over the editorial and visual aspects of 

the Magazine and that G+J would handle the business side of the Magazine, including 

bookkeeping, production and generating advertising revenue.   

12.  It was the intent of the parties that the Magazine reflect and incorporate 

O’Donnell’s unique vision and ideas.  At its inception, the concept was to put 

O’Donnell’s phenomenally successful television show on paper.  The Magazine would 

reflect O’Donnell’s unique persona and vision —with an emphasis on self-acceptance, 

community, giving, and compassion.  Everyone would be treated equally—celebrities 

would be portrayed as real people and every day heroes would be celebrated.  The 

Magazine would address serious topics of concern to women not typically addressed by 

women’s magazines.  The Magazine would also include “traditional” women’s magazine 

departments like fashion, redecorating and crafts, but through O’Donnell’s perspective.  

The Magazine would talk to women as peers, as friends, and as sisters, with its core 

message of “be yourself and be there for others.” 

13.  O’Donnell and G+J concurred in this vision for the Magazine from the time 

the joint venture began through June of 2002.  After she was appointed Editor- in-Chief, 

in December 2000, Cathy Cavender told Mediaweek that “the magazine comes out of 

Rosie’s interest in kids, crafts, causes and celebrities, and we’ll flesh a magazine out of 

those things.”  In June 2001, Sharon Summer, Senior Vice President and Publisher, wrote 

to advertisers that: “Mostly you have expressed surprise that we are able to capture the 



5 
 
21409985v9 

essence of Rosie in a magazine.  The energy and empathy that have made Rosie one of 

America’s most trusted and admired personalities are the heart of every issue.”  

Similarly, in October 2001, Daniel B. Brewster, Jr., the President and Chief Executive 

Officer of G+J, told Folio that the Magazine “has a very distinctive tone of voice, a very 

distinctive editorial point of view, and has achieved tremendous popularity.  That’s not 

based just on the association, but on what Rosie represents in terms of perspective.” 

The Written Agreements Among the Parties 

14.  The understanding of the parties was memorialized in three separate 

agreements.  These agreements reflected and incorporated the intent of the parties.  The 

primary agreement is the Joint Venture Publishing Agreement, between LCEI on behalf 

of O’Donnell, and G+J (“the Joint Venture Agreement”) (attached hereto as Exhibit A), 

dated November 15, 2000 on the title page (November 16, 2000 on the signature page). 

15.  As of May 24, 2001, LCEI transferred to LCII all of its rights, title, and 

interest in, to and under the Joint Venture Agreement, and LCII accepted such 

assignment and assumed the corresponding obligations and liabilities. 

16.  G+J also entered into a Limited Liability Company Agreement, dated as of 

April 2, 2001 with the Magazine LLC (subsequently renamed G+J Rosie’s Magazine 

LLC) (“the LLC Agreement”).  The LLC Agreement was drafted so that G+J was the 

only member of the Magazine LLC, at the request of G+J, due to German tax 

considerations.  LCEI accepted and agreed to the LLC Agreement with respect to certain 

provisions. 
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17.  The third agreement was the Equity Interest Pledge Agreement (“the Pledge 

Agreement”), which G+J, LCEI and the Magazine LLC entered in or about December 

2000.  On information and belief, the intent and effect of the LLC Agreement and the 

Pledge Agreement were to give O’Donnell rights as if she owned 50% of the equity in the 

Magazine LLC. 

18.  LCEI and G+J were equal partners in the joint venture to publish the 

Magazine.  O’Donnell contributed a license to use her name and related trademarks 

(subject to her approval), and agreed to pay 50% of the joint venture’s losses, up to a cap 

of $6 million.  G+J contributed the resources of the failing McCall’s magazine, including 

its staff, subscriber list, and advertiser contacts, and agreed to pay 50% of the losses until 

O’Donnell reached her cap of $6 million and 100% of the losses thereafter.  G+J agreed 

to indemnify O’Donnell for any subscription liability associated with McCall’s or the 

new magazine.  That indemnification survives the termination of the Joint Venture 

Agreement. 

19.  All of O’Donnell’s profits from the joint venture were pledged to her charity, 

the For All Kids Foundation, which supports nonprofit organizations serving 

economically disadvantaged and at-risk children and their families, including those 

providing child care, after-school, education and other essential programs.  The 

foundation has raised over $54.9 million. 

20.  During the discussions about the joint venture, prior to the signing of the 

Joint Venture Agreement, O’Donnell told G+J about some of her future plans.  
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O’Donnell, for example, told G+J that she is a lesbian and that she intended to publicly 

disclose her sexual orientation.   

21.  O’Donnell also told G+J that she intended to quit her television program in 

the Spring of 2002.  As a result, Section 5(d)(iv)(3) of the Joint Venture Agreement 

specifically provided for an additional contribution to the joint venture by O’Donnell if 

she did not extend her television contract beyond June 2002, which O’Donnell has 

honored. 

22.  With full knowledge of these facts, Brewster on behalf of G+J signed the 

Joint Venture Agreement in November 2000 and launched the Magazine.  In March 

2002, O’Donnell publicly announced her sexual orientation.  In May 2002, O’Donnell 

left her television show. 

O’Donnell Was Responsible for Editorial Aspects of the Magazine; 
G+J Was Responsible for Business Aspects  

23.  Because the Magazine was named for her, and because her vision was the 

driving force behind the Magazine, Section 2(b) of the Joint Venture Agreement stated 

that O’Donnell: 

shall hold the position of Editorial Director of the 
Magazine, with control over the editorial process and 
editorial staff, subject only to the veto of the Chief 
Executive Officer of G+J (the “CEO”).  [O’Donnell] shall 
relinquish editorial control of each issue of the Magazine 
during the period one week prior to the editorial close of 
such issue and resume such control immediately after each 
editorial close.  [O’Donnell] and the CEO shall jointly 
agree on hiring of the Magazine’s editor and senior staff. 
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24.  During negotiations about the Joint Venture Agreement, G+J asked that 

O’Donnell relinquish control one week prior to the editorial close to avoid expensive last 

minute changes to the text or layout of the Magazine.  O’Donnell agreed on the basis of 

that explanation. 

25.  Because it had experience in the magazine industry, Brewster on behalf of 

G+J was responsible for the day-to-day business aspects of the Magazine including 

selling advertising, printing and distributing.  See, e.g., Exhibit A § 3(b).  This division of 

responsibility was reflected in the LLC Agreement which stated that, “[e]xcept as set 

forth in the [Joint Venture ] Agreement, the [CEO of G+J] shall wholly manage the 

ordinary course of business and affairs of the Company . . . The [CEO of G+J] shall not 

exercise any authority in connection with the editorial aspects of the Magazine . . . except 

as expressly set forth in the [Joint Venture] Agreement.”  

26.  The Joint Venture Agreement included a non-disparagement clause: “Neither 

party shall publicly disparage or criticize the other or the Magazine for any reason”  

Exhibit A § 19(c). 

27.  It also included a confidentiality clause: “[T]he existence of  [the Joint 

Venture Agreement] and the provisions hereof may not be disclosed to any person by 

either party without the prior written consent of the other party” Exhibit A § 11. 

28.  Beginning in June 2002, G+J, through Brewster and others, repeatedly 

materially breached the editorial control, non-disparagement, and confidentiality 

provisions of the Joint Venture Agreement and failed to cure those breaches after being 

notified of them and given every opportunity by O’Donnell to cure them. 
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From the Beginning, “Rosie—the Magazine with Personality” 
Reflected O’Donnell’s Personality 

29.  The joint venture hired Cathy Cavender as the Editor-in-Chief and Doug 

Turshen as the artistic director.  The remaining editorial staff members were brought 

from McCall’s.  Under their leadership,  the first issue of “Rosie—the Magazine With 

Personality” was published in May 2001.   

30.  For over a year, G+J and Brewster generally abided by its agreement with 

O’Donnell that she was the creative force driving the Magazine.  They caused 

O’Donnell’s name to appear at the top of the masthead in typeface larger than that used 

for other staff members.  In a letter to advertisers that accompanied the first issue, Sharon 

Summer, Senior Vice President and Publisher said, “Every month, millions of women 

across the country will experience the energy and empathy of one of America’s funniest 

and most trusted personalities.  Through engaging articles and fresh visuals, this 

magazine will humanize celebrities and celebrate real people.”  

31.  In the first issue, Cathy Cavender, the Editor- in-Chief of Rosie, described the 

Magazine as “[a] completely new and different women’s magazine . . . One that 

celebrates real people while showing celebrities for the real people they are . . . We 

wanted to tackle topics close to Rosie’s heart, like adoption and foster care.  And we 

wanted to make you laugh. . . .We’ve done our best to capture the spirit of Rosie on these 

pages.”   

32.  Much of the Magazine initially did reflect O’Donnell’s spirit and ideas.  The 

first cover featured the actress and comedian Fran Drescher, whom Rosie interviewed 
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about the misdiagnosis of her uterine cancer.  Despite the doubts of G+J executives about 

O’Donnell’s choice for the cover and approach, O’Donnell insisted that Ms. Drescher be 

featured as a real person, not a celebrity, and the resulting article was well received by 

readers and reviewers alike.   

33.  The first issue also reflected O’Donnell’s commitment to serious women’s 

issues in other ways.  It included an article about a woman who overcame her gambling 

addiction; one about a mother who invented a machine that helped her disabled daughter 

learn to sit, crawl and stand; and “A-List Kids,” with photos and text of four children 

waiting to be adopted, which became a monthly item.  Some of the children featured in 

A-List Kids have been adopted as a result.   

34.  O’Donnell’s humor was apparent throughout the Magazine, including in her 

May calendar, satirizing a similar feature in Oprah and Martha Stewart’s magazines: 

“May 10—Dig moldy sandwiches out of minivan seats . . . May 12—Craft throw pillows 

from dryer lint . . . May 24—Delay spring cleaning until summer.”  

35.  The Magazine operated in this manner for more than a year, in accordance 

with the parties’ agreements.  O’Donnell reviewed and approved all aspects of the 

Magazine (after considering the views of G+J and making some changes requested by 

G+J) and had nearly daily contact with the senior Magazine staff, through emails, 

telephone calls and meetings in the Magazine offices, O’Donnell’s office and her home.  

The staff of the Magazine generally understood her vision and, with her consistent 

participation, translated that into the pages of the Magazine. 
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36.  O’Donnell contributed more than her vision, ideas and money to the 

Magazine.  Each month she wrote her monthly letter “From Rosie” and an essay “Rosie 

Writes.”  She also responded to readers’ questions about parenting in “Ask Rosie,” 

interviewed a child in “Cutie Patootie,” conducted the cover interview, and periodically 

wrote other articles and conducted other interviews.  She also contributed artwork and  

crafts projects, took photographs of interview subjects, attended marketing events for 

advertisers and potential advertisers, and assisted the Magazine in selling advertisements 

in other ways.  

37.  At the request of G+J, O’Donnell asked celebrity friends to appear in the 

Magazine, often on short notice, and they did so.  As was her custom on her television 

show, O’Donnell also included non-celebrity friends and family in the Magazine.  G+J 

never objected to that practice.  To the contrary, they frequently asked O’Donnell to 

include stories featuring her friends and relatives. 

38.  O’Donnell’s personal business consultants also advised the Magazine on 

O’Donnell’s behalf.  They included O’Donnell’s brother, Ed O’Donnell, who had worked 

for fifteen years at a major advertising agency in media planning and who routinely 

consulted with G+J about advertising related business issues and O’Donnell’s publicist, 

Cindi Berger, a Managing Director at PMK HBH, a leading public relations firm, who 

routinely consulted with G+J about public relations with respect to O’Donnell and her 

Magazine.   

39.  From time to time, G+J objected to O’Donnell’s ideas.  They felt that the 

Magazine should not address so many serious topics and that advertisers would shy away 
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from a publication that emphasized real people and celebrities portrayed naturally rather 

than in elaborate make-up and dress.  Nonetheless, the parties compromised, complied 

with their obligations, and as its name promised, the Magazine reflected O’Donnell’s 

personality.   

40.  During this time, Brewster never exercised his veto power nor did the 

Magazine staff ever refuse to make a change proposed by O’Donnell on the grounds that 

it was requested during the week prior to the editorial close. 

41.  G+J and Brewster were extremely satisfied with the initial performance of the 

Magazine.  Brewster told Folio in October 2001 that “[I]n terms of consumer demand, 

it’s vastly better than we could ever have hoped for . . . It’s about a third higher than we 

had budgeted or planned.” 

Hiring a New Editor-in-Chief   

42.    The cooperative operation of the joint venture changed during the Summer 

of 2002.  In June 2002, G+J approached O’Donnell about hiring Susan Toepfer, who had 

been the deputy managing editor at People magazine, purportedly to bring the Magazine 

to the next level and increase newsstand sales.   

43.  However, on information and belief, G+J and Brewster had launched a 

campaign to disparage O’Donnell and usurp her editorial control, to coerce O’Donnell 

into ceding her editorial control renegotiating her contractual relationship with G+J in 

G+J’s favor, or to coerce her into terminating her joint venture with G+J.  Under intense 

pressure from Brewster and others on G+J’s behalf, O’Donnell agreed to hire Susan 

Toepfer with the understanding that she would come to the Magazine to replace Susan 
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Ungaro, a senior G+J executive and Editor-in-Chief of Family Circle who was an 

Editorial Consultant to the Magazine, and that Cavender and Turshen would remain at the 

Magazine for several months and beyond, if their performance was satisfactory, and 

report to Toepfer.  More than one G+J executive confirmed this agreement with 

O’Donnell and her brother. 

44.  Despite O’Donnell and G+J’s agreement, on or about June 21, 2002, 

Brewster fired Cavender, on information and belief.     

45.  In direct violation of the Joint Venture Agreement, which guaranteed 

O’Donnell control over the editorial staff and process, and in contrast to Cavender’s 

employment contract, Toepfer’s employment contract provided that she would report 

directly to Brewster, the President and CEO of G+J.  At the time, O’Donnell was not 

provided or told of the terms of Toepfer’s employment contract.     

46.  In her discussions with G+J about hiring Toepfer, O’Donnell also was never 

told that Toepfer would change the vision of the Magazine or interfere with O’Donnell’s 

brand.  In the press release announcing her hiring, Toepfer is quoted as saying that “Rosie 

has created a wonderful dialogue with women about what matters in their lives.  It's a 

dialogue filled with tremendous honesty, heart and humor.  I can't wait to be part of this 

conversation.” 

Production of the Magazine Under Toepfer 

47.  As soon as Toepfer began work, however, G+J and Brewster undertook to 

change the Rosie brand and philosophy, allegedly to make the Magazine “more 

compelling and more saleable.”  O’Donnell responded that she did not want to be 
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saleable at the expense of dignity.  Based on the overwhelming success of her television 

show and the success of the Magazine in its first year of publication, she believed that a 

magazine based on her vision would be unique and also successful. 

48.  At one of her first staff meetings, Toepfer began discussing ideas for articles 

and layouts that were inconsistent with O’Donnell’s vision for the Magazine.  For 

example, Toepfer suggested using models rather than celebrities, directly contrary to 

O’Donnell’s philosophy that the Magazine be about self-acceptance and real people, 

whether celebrities or not.  Thus, for example, O’Donnell had always requested that 

celebrities be photographed with minimal make-up.  When told by experienced Magazine 

staff members that her ideas were contrary to the Magazine brand, Toepfer brushed aside 

their concerns and rolled her eyes when O’Donnell’s name was mentioned. 

49.  Similarly, Toepfer proposed eliminating features in the Magazine that 

reflected O’Donnell’s essence and that readers liked, including O’Donnell’s funny 

monthly calendar, Wise Ones, which highlighted the story of a remarkable older women, 

and Cutie Patootie, O’Donnell’s brief interview with a young child. 

50.  Toepfer also suggested covers featuring celebrities who were in the midst of 

personal tragedies.  O’Donnell explained that these were inconsistent with her brand and 

vision of treating everyone with respect and like real people.  For example, O’Donnell 

wanted to interview Carol Burnett about her new Broadway show.  In discussions with 

Toepfer about the article, O’Donnell said that she would not ask Burnett about the death 

of her adult daughter in January but would mention it in the introduction.  Toepfer replied 

“So you’re just going to ignore the dead kid?”  In contrast, O’Donnell would and did 
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approve a story like Fran Drescher’s (in the premiere May 2001 issue), who wanted to 

discuss her experience with cancer over a year after it had appeared in the tabloids.   

51.  From the time Toepfer was hired on or about June 25, 2002, until 

O’Donnell’s termination of the joint venture on September 18, 2002, on information and 

belief, Toepfer reported directly to Brewster.  During that period, G+J seized control of 

the Magazine’s editorial process and the editorial staff to enhance Toepfer’s power and 

marginalize O’Donnell.  G+J’s actions included ordering the staff, on pain of firing, not 

to take assignments from or communicate with O’Donnell; reneging on O’Donnell’s 

commitments to important business and personal contacts; limiting the range of issues on 

which O’Donnell was consulted; firing her closest contacts and associates on the editorial 

staff; excluding her advisors who had consulted with the Magazine on her behalf; and 

discouraging her from coming to the office and then confining her there.  

52.  On her third day in the office, Toepfer took one of her first significant steps 

to limit O’Donnell’s editorial control.  Doug Turshen, the artistic director, had prepared 

several cover designs for O’Donnell to select, as was the editorial practice.  The covers 

featured photos of the five women who star in HBO’s hit television series “The 

Sopranos.”  Based on a persona l friendship, O’Donnell had obtained HBO’s agreement to 

the photo shoot based on O’Donnell’s commitment that all five of the actors would 

appear on the cover.   

53.  Toepfer viewed the proposed covers, selected one, and directed Turshen to 

send only that option to O’Donnell.  Toepfer’s selection featured O’Donnell in the middle 

with two of the actors.  Turshen protested, and explained the editorial process regarding 
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covers, which was to send O’Donnell several options and let her choose the cover.  

Toepfer ignored Turshen, ordering him to send O’Donnell the single cover Toepfer had 

selected.   

54.  O’Donnell was upset when she received the cover selection; Toepfer had 

unilaterally changed the editorial process from O’Donnell’s active participation to her 

serving as a rubberstamp for Toepfer’s decision.  O’Donnell made angry calls to Turshen 

and then to Toepfer, reminding Turshen and telling Toepfer that she had personally 

committed that all five actors would appear on the cover, that her philosophy was not to 

favor the “prettiest” or most famous, and that she did not want her own photo to appear 

on the cover (as she had previously told both of them).  She asked to see other cover 

options.  Ultimately, O’Donnell and Toepfer compromised with a cover photo that 

pictured only three of the actors, but did not include O’Donnell.   

55.  On Tuesday, July 16, 2002, during Toepfer’s second week on the job, 

Brewster held a meeting with the senior staff of the Magazine, on short notice, in 

O’Donnell’s personal office, without informing O’Donnell of the meeting and without 

her being present.  Brewster told the staff, on information and belief, that a magazine 

could only be run by its Editor-in-Chief, i.e., Toepfer; that the Magazine would not 

become a platform for O’Donnell’s ideas or political beliefs; that staff members should 

not take assignments from O’Donnell; that all communications with O’Donnell would go 

through Toepfer; and that he was surprised to have learned that O’Donnell previously had 

approved every aspect of the Magazine and that it would no longer operate that way.     
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56.  On information and belief, Brewster inaccurately stated at the meeting, in 

direct violation of the confidentiality provision in the Joint Venture Agreement, that the 

contract between G+J and O’Donnell gave him the power to veto all of O’Donnell’s 

decisions.  Upon hearing of the meeting, O’Donnell made an angry phone call to 

Brewster. 

57.  On information and belief, the next day, Wednesday, July 17, Brewster held a 

meeting with the Magazine’s entire editorial staff, except Turshen.  On information and 

belief, at the meeting, Brewster said among other things that the goal was to make the 

Magazine less dark and embrace only the less serious aspects of O’Donnell – humor, 

generosity and emotion; that O’Donnell would not participate on a daily basis because 

she was based in Florida, which she was not; that O’Donnell would convey all her ideas 

through Toepfer; and that anyone not working within these parameters would be acting 

insubordinately and would be fired.  On information and belief, G+J gave the staff 

members each a gift certificate for $200 and a personal day off, giving the impression 

that G+J alone, and not the joint venture had made the gifts. 

58.  On information and belief, Brewster again violated the confidentiality 

provision of the Joint Venture Agreement, by reading and then purporting to interpret its 

provisions concerning editorial control at the July 17 staff meeting in an attempt to justify 

his actions and commands.   

59.  On information and belief, just prior to the July 17 staff meeting, Brewster 

made an example of Turshen and purportedly fired him “for cause” without consulting or 

informing O’Donnell.  The stated reason for the termination was that Turshen, at 
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O’Donnell’s request, had sent an email to arrange a staff meeting with O’Donnell (later 

canceled) in contravention of Brewster’s July 16 directive that Toepfer be the sole 

conduit for communications between O’Donnell and the staff.  However, Turshen had 

sent the email on July 15, 2002, before Brewster’s July 16 directive.   

60.  Throughout this period, and in spite of G+J’s obvious efforts to undermine 

her authority, O’Donnell communicated professionally with Toepfer by email about 

editorial matters.   

61.  On or about July 24, 2002, during Toepfer’s third week, she proposed to 

O’Donnell that a freelance art director be hired to replace Turshen.  O’Donnell opposed 

this because she wanted Turshen to be rehired, she believed her wish was widely known, 

and she therefore felt that her authority and integrity in the eyes of the staff would be 

further undermined if he were replaced.  On the same day, Brewster ignored O’Donnell’s 

opposition, purported to exercise his “veto”, and authorized hiring a freelance art 

director.  In fact, Brewster had no veto right with respect to the hir ing of senior staff and 

was in direct violation of the requirement in the Joint Venture Agreement that O’Donnell 

and Brewster jointly agree on the hiring of the Magazine’s senior staff.  

62.  On or about July 30, 2002, O’Donnell heard from a staff member about 

lifestyle and food story ideas that Toepfer had proposed that were inconsistent with the 

Magazine’s “brand” and vision.  As a result, O’Donnell asked Toepfer to advise her of 

meetings with the lifestyle editors to discuss new stories or directions for the Magazine.   

63.  O’Donnell was concerned because Toepfer was changing the editorial 

process at the Magazine to circumvent O’Donnell’s editorial control.  O’Donnell 



19 
 
21409985v9 

explained to Toepfer the editorial process as it had existed in the past and how O’Donnell 

expected it to continue in the future:  O’Donnell had always had creative control over the 

Magazine; she approved every story before it was assigned to assure that that the concept 

was consistent with her brand and philosophy; and she approved every celebrity contact 

before it was made to protect her relationships and reputation.   

64.  Toepfer refused to follow O’Donnell’s prior practice and her instructions.  

Even though Toepfer plainly did not understand O’Donnell’s philosophy and brand, 

Toepfer wanted to limit O’Donnell’s role as Editorial Director; limit O’Donnell’s 

approval to cover stories and “major” articles and not involve her in articles relating to 

beauty, fashion, food, decorating, health and lifestyle or other “more minor stories”;  

limit O’Donnell’s approval of celebrity contacts to “major” pieces; limit O’Donnell’s 

contacts with the staff; and limit Toepfer’s own reports to O’Donnell to once a week, and 

report daily instead to Dan Brewster. 

65.  Toepfer said it was ridiculous that O’Donnell would want to approve every 

story in her Magazine, and warned O’Donnell that such a practice could lead to “dozens 

and dozens of minor emails a day.”  True to her word, just after O’Donnell had begun a 

one-week vacation in Alaska with her young son, Toepfer and the staff (on information 

and belief, at Toepfer’s direction) sent O’Donnell an unprecedented 50 or more emails in 

a single day with questions and requests for approval, many of which did not require 

immediate attention, and could in any event have been collected in many fewer 

communications.  When O’Donnell suggested postponing the questions concerning the 

December issue for one week until August 12 when O’Donnell would be back in the 
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office, Toepfer insisted that they had to be dealt with immediately.  When O’Donnell 

then suggested that certain of her advisors be consulted in her absence, Toepfer refused to 

communicate with them.   

66.  To avoid any future barrage of emails, O’Donnell proposed a half-page Story 

Development Process Form that would apprise her of key facts concerning each story.  

Toepfer refused to use the form, saying it was “too much work.”     

67.  As soon as she returned from vacation, on August 12, O’Donnell held an 

informal staff meeting over pizza at the Magazine offices.  O’Donnell brought with her 

three of her advisors, two of whom had previously advised the Magazine on her behalf, 

on matters ranging from the hiring of senior staff, to advertising related business issues 

and public relations.  During their meeting, Toepfer spoke rudely to O’Donnell and her 

advisors and repeatedly sighed and rolled her eyes while they were speaking.  Two days 

later, on August 14, G+J informed O’Donnell that her advisors and personal staff “will 

not be permitted to participate on premises in editorial decision-making meetings, or 

other aspects of the editorial or other process of the Magazine.”   

68.  On August 15, O’Donnell returned to the Magazine offices to meet with 

Susan Toepfer to discuss and decide creative questions for the Magazine’s upcoming 

issue.  Accompanying O’Donnell were two of her advisors.  (A third joined her later.)  

They were met by a security guard, and then escorted to O’Donnell’s personal office and 

forced to wait there for 90 minutes under the supervision of a senior G+J executive.  Only 

after G+J’s lawyer arrived would Toepfer meet with O’Donnell in the presence of the 

G+J lawyer.    
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69.  O’Donnell made only one more visit to the Magazine office, on August 26 

for a scheduled meeting with Jane Farrell to discuss assignments and other matters.  

Toepfer, who had started work six weeks earlier, was in Paris on vacation and had 

unilaterally announced that Farrell – not O’Donnell -- was in charge while she was away.  

Other staff members spontaneously came to talk with O’Donnell and told her that they 

were concerned about the direction of the Magazine under Toepfer.  Some of those staff 

members appeared nervous to be meeting with O’Donnell in Toepfer’s absence.  One 

staff member said to O’Donnell that the staff had been told to report only to Toepfer, not 

O’Donnell, and that Toepfer was now the boss.   

70.  G+J outright ignored O’Donnell’s decisions about editorial content in the 

November and December issues.  On or about September 6, Toepfer changed an already 

approved cover line for the November issue.  O’Donnell immediately informed Toepfer 

that she did not approve of it and suggested changes.  O’Donnell had previously informed 

Toepfer that she did not approve layouts and photographs and other material in the 

November issue.   

71.  Nevertheless, the Magazine ran the material, layouts, and  cover lines that 

O’Donnell had specifically disapproved, on the spurious ground that O’Donnell was 

stripped of editorial control during the last week before the close, in other words from 

September 3, even though, with respect to the cover lines, she had not received the 

material from G+J until after that date, and with respect to the other items, O’Donnell had 

informed G+J of her disapproval prior to and on September 3, the first day that Toepfer 

returned to the office after her vacation in Paris. 
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72.  By the time O’Donnell terminated the Joint Venture Agreement, G+J had 

deprived O’Donnell of the ability to approve the content in the Magazine.  Even earlier 

G+J had deprived O’Donnell of control over the editorial process and staff.  G+J made 

her unwelcome in the Magazine’s offices, deprived her of the ability to communicate 

directly with her staff, and excluded her advisors from meetings to which O’Donnell 

invited them.  After mid-August, O’Donnell provided most of her editorial direction 

through a liaison who was permitted to communicate only with Toepfer and not directly 

with any other staff.  At the end, even these communications were ignored.   

73.  The binding of every issue through July 2002, read “Rosie--The Magazine 

With Personality.”  Beginning in August 2002, without O’Donnell’s approval, the 

binding was changed simply to read Rosie.   

Disparagement Campaign in the Press 

74.  Beginning in or about July 2002, individuals at G+J began to make 

statements to the media, both anonymously and for attribution, disparaging O’Donnell 

and her role at the Magazine.  G+J also began releasing to the media portions of emails 

and other documents in an effort to show O’Donnell in an unfavorable light. 

75.  Among other instances: 

• A Bertelsmann AG executive is quoted in the July 29 Delaney Report 
saying: "We have made it clear that we are not going to tolerate 
[O'Donnell] using the magazine as a soap box for her personal views.  
That we're not tolerating abusive conduct towards any of our employees.  
And if there are any more of her temper tantrums, she'll be thrown off of 
the magazine.  If she wants to grow up, then we'll put things behind us.  
It's up to her." 
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• On information and belief, G+J gave a memorandum, written by Daniel 
Brewster, to the New York Times which quoted it on August 9, 2002: “We 
cannot permit Rosie magazine to migrate into a manifesto for its 
namesake’s personal views.”  In the same article, G+J officials are quoted 
as saying that O’Donnell had threatened to “bring the whole magazine 
down”  and that O’Donnell “has become abusive to staff members and 
increasingly difficult to deal with.” 

• As reported in the Record on August 27, G+J sources described 
O’Donnell as “trying to impose a heavy hand at the magazine.”  

• Brewster also disparaged both the Magazine and O’Donnell, telling AdAge 
“Rosie was a Hail Mary, absolutely a long shot…..the magazine is a joint 
venture, and very dependent on the desires of that person [O’Donnell], and 
I can't pretend to tell you what, exactly, [O’Donnell’s] ultimate intentions 
are.” 

• G+J also disclosed to AdAge an internal G+J email in which an unnamed 
Rosie editor says: “Why can’t we simply say that there has been an 
ongoing struggle with Rosie about what is appropriate and professional?” 
and inaccurately told AdAge that O’Donnell had been “threatening non-
cooperation or worse if contractual language isn’t rewritten to give her the 
right to fire Ms. Toepfer and bring back Ms. Cavender.” 

76.  These statements and release of documents materially violated the non-

disparagement provision and the confidentiality provision in the Joint Venture 

Agreement. 

Poor Management by G+J 

77.  G+J made poor business decisions in light of the circumstances known at the 

time and, as a result, caused losses to itself and to O’Donnell.  Many of these were based 

on the incorrect assumption that the Magazine was comparable to their failing magazine 

McCall’s, and a failure to inform themselves about the power and value of  the 

O’Donnell brand and about the market for namesake magazines.  These missteps 

included:  G+J set the initial subscription price for the Magazine too low given the 
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foreseeable demand; G+J set the advertiser’s rate base (the circulation guaranteed to 

advertisers) too high given the competitive frame; G+J passed on advertisers’ discounts 

that McCall’s had been forced to give in order to obtain advertising; G+J did not compel 

advertisers for the first issue to commit to additional advertisements in subsequent issues 

as was industry custom.   

78.  The first two publishers, who were responsible for securing advertising for 

the Magazine and negotiating its terms were not suitable for the position.  On information 

and belief, both were eventually terminated by G+J.  On the recommendation of Ed 

O’Donnell, G+J interviewed and then hired Joan Sheridan LaBarge as the third publisher.  

Advertising increased dramatically under her direction, but she and the Magazine were 

hamstrung by many of G+J’s poor early decisions.   

Termination of the Joint Venture  

79.  Section 6(e) of the Joint Venture  Agreement permitted either party to 

terminate on written notice if the other party had “materially breached any of its 

representations, warranties, covenants or agreements . . . and such material breach has not 

been cured within 30 business days following written notice from the notifying party 

specifying such breach.” 

80.  On July 17, 2002, through her attorneys, O’Donnell gave G+J written notice 

that they were in material breach of the Joint Venture Agreement.  On August 2, 2002, 

through her attorneys, O’Donnell again notified G+J of its material breaches and 

proposed avenues for curing the breaches.  On August 14, August 15, and August 29, 

O’Donnell’s attorneys sent letters notifying G+J of additional material breaches.   
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81.  At no point did G+J cure its breaches.  On September 18, 2002, more than 30 

business days following the first notice to G+J of material breaches, O’Donnell 

terminated her joint venture with G+J to publish Rosie magazine because G+J had failed 

to cure those breaches.   

82.  In her notice of termination and repeatedly since then, O’Donnell has 

encouraged G+J to continue to publish the Magazine without her name and participation.   

83.  At the time that she terminated the Joint Venture Agreement, O’Donnell 

offered to assist to G+J in publishing the Magazine during a transition period.  G+J 

accepted that offer.  As a result, the November issue of the Magazine has been published 

and the December issue is scheduled to be on sale in mid-November. 

84.  On the day after O’Donnell submitted the last of her written work to the 

Magazine for the December issue, G+J filed a lawsuit against O’Donnell and LCEI. 

85.  O’Donnell and LCEI have answered G+J’s complaint, and together with 

LCII, have commenced this related action against G+J and the Magazine LLC. 

FIRST CAUSE OF ACTION 
(Against G+J for Breach of Contract by 
Violating Rights of Editorial Control) 

86.  The allegations of paragraphs 1 through 85 are incorporated by reference as if 

fully set forth here. 

87.  Section 2(b) of the Joint Venture Agreement provides, in pertinent part, as 

follows: “R.O. [i.e., O’Donnell] shall hold the position of Editorial Director of the 

Magazine, with control over the editorial process and editorial staff, subject only to the 

veto of the Chief Executive Officer of G+J (the ‘CEO’).” 
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88.  Section 8(b)(i) of the LLC Agreement provides, in pertinent part, as follows: 

“The Chief Executive Officer shall not exercise any authority in connection with the 

editorial aspects of the Magazine (as such term is defined in the Letter Agreement), 

except as specifically set forth in the Letter Agreement.”  The “Letter Agreement” 

referred to in the LLC Agreement is the Joint Venture Agreement. 

89.  By its ongoing course of conduct and the actions set forth above, taken singly 

or in combination, G+J: (i) breached its contractual obligation to permit O’Donnell to 

exercise the right under the Joint Venture Agreement to exercise control over the editorial 

process and editorial staff, subject only to the veto of the Chief Executive Officer of G+J; 

and (ii) permitted the Chief Executive Officer, Dan Brewster, and his direct report, Susan 

Toepfer, to exercise authority in connection with the editorial aspects of the Magazine 

that was not specifically authorized by the Joint Venture Agreement, in violation of the 

LLC Agreement. 

90.  The acts by G+J that, singly or in combination, constitute breach of 

O’Donnell’s contractual right to control of the editorial process and editorial staff, and 

breach of the agreement that Brewster would not exercise unauthorized control over the 

editorial aspects of the Magazine, include but are not limited to the fo llowing: 

a. Making an agreement with Susan Toepfer, the senior member of 

O’Donnell’s editorial staff, that Toepfer would report directly to Brewster 

rather than to O’Donnell; 

b. Explicitly instructing O’Donnell’s editorial staff not to communicate with 

or take directions from O’Donnell; 
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c. Ignoring O’Donnell’s instructions regarding the editorial content and 

editorial process of the Magazine; 

d. Terminating the employment of Cathy Cavender, a member of 

O’Donnell’s editorial staff, without O’Donnell’s consent; 

e. Terminating the employment of Doug Turshen, a member of O’Donnell’s 

editorial staff, without O’Donnell’s consent, and allegedly for the reason 

that his taking instructions from O’Donnell constituted “insubordination”; 

f. Hiring a replacement for Turshen without O’Donnell’s consent; 

g. Withholding from O’Donnell the information that she needed to exercise 

her contractual right to control the editorial process; 

h. Refusing to communicate with O’Donnell’s personal advisors, whom she 

asked to assist her as Editorial Director; 

i. Delaying the sending of information to O’Donnell and then invoking the 

clause that editorial control is suspended during the final week before the 

editorial close of each issue as a means to ignore her editorial directives; 

j. Instructing and causing Toepfer, the senior member of O’Donnell’s 

editorial staff, not to speak with O’Donnell about the editorial content of 

the Magazine except in the presence of G+J’s lawyers; and taking other 

steps, as alleged in paragraphs 1 through 84 above, having the purpose and 

effect of impeding or preventing the exercise by O’Donnell of her 

contractually guaranteed control over the editorial staff and the editorial 

content of the Magazine. 
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91.  G+J’s unilateral hiring of Turshen’s replacement, who is a member of the 

senior staff of the Magazine, also was a breach of the provision of Section 2(b) of the 

Joint Venture Agreement that states that “R.O. and the CEO shall jointly agree on hiring 

of the Magazine’s editor and senior staff.” 

92.  O’Donnell, LCEI and LCII have suffered damage and injury as a proximate 

result of these breaches.   

SECOND CAUSE OF ACTION 
(Against G+J for Breach of the Contractual 

Duty of Good Faith and Fair Dealing) 

93.  The allegations of paragraphs 1 through 92 are incorporated by reference as if 

fully set forth here. 

94.  The contractual duty of good faith and fair dealing is implicit in every 

contract, including the Joint Venture Agreement and the LLC Agreement. 

95.  If and to the extent any of G+J’s acts and courses of conduct set forth or 

referenced in the First Counterclaim are found for any reason not to breach the express 

terms of the contract, they nonetheless constitute breaches of the implied contractual duty 

of good faith and fair dealing under the Joint Venture Agreement and the LLC 

Agreement. 

96.  By its course of conduct and the actions set forth above, taken singly or in 

combination, G+J intentionally acted in bad faith, without any legitimate justification, 

and in a manner that had both the intent and effect of injuring O’Donnell and LCEI and 

destroying or injuring the other plaintiff, LCII, by denying them the benefit of their 

contractual rights with respect to O’Donnell’s control over the editorial process and 
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editorial staff and purposefully prevented and hindered O’Donnell from carrying out her 

functions as Editorial Director under the Joint Venture Agreement. 

97.  O’Donnell, CLEI and LCII have suffered damage and injury as a proximate 

result of these breaches by G+J.   

THIRD CAUSE OF ACTION 
(Against G+J for Breach of Contract by Making Unauthorized, 

Disparaging, and Misleading Comments and Disclosures to the Press) 

98.  The allegations of paragraphs 1 through 97 are incorporated by reference as if 

fully set forth here. 

99.  Section 19(c) of the Joint Venture Agreement provides as follows:  “Neither 

party shall publicly disparage or critic ize the other or the Magazine for any reason.” 

100.  The first sentence of Section 11 of the Joint Venture Agreement provides as 

follows:  “The existence of this letter and the provisions hereof may not be disclosed to 

any person by either party without the prio r written consent of the other party, except as 

otherwise required by law.” 

101.  The second sentence of Section 11 of the Joint Venture Agreement provides 

as follows:  “All press releases and other communications relating to the Joint Venture, 

the Business, the Magazine or any related transactions and the method of release thereof 

shall require the mutual approval of G+J and R.O.” 

102.  As set forth in detail above, prior to the termination of the Joint Venture 

Agreement, G+J undertook a public media campaign of disparagement, by which G+J 

communicated (directly or indirectly) to the press regarding O’Donnell and her role at the 

Magazine, without the consent or approval of O’Donnell, LCEI, or LCII. 
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103.  These statements to the press disparaged and criticized O’Donnell, both 

personally and in regard to the exercise of her functions as Editorial Director of the 

Magazine. 

104.  The unauthorized and disparaging statements to the press that G+J made 

while the Joint Venture Agreement was in effect, constituted a breach by G+J of: (i) its 

obligation under the first sentence of Section 11 to keep confidential the existence and 

terms of the Joint Venture Agreement; (ii) its obligation under the second sentence of 

Section 11 of the Joint Venture Agreement to obtain O’Donnell’s approval for all press 

communications relating to the Joint Venture, the Business or the Magazine, and (iii) its 

obligation under Section 19(c) of the Joint Venture Agreement to avoid disparaging or 

criticizing O’Donnell or the Magazine. 

105.  In consequence of these unauthorized and improper statements, various 

news media published stories that were disparaging of O’Donnell, which contained false 

or incomplete information about the facts of her dispute with G+J, and which caused 

damage to her brand name and reputation.  Because of her own confidentiality 

obligations under Section 11 of the Joint Venture Agreement, which O’Donnell, unlike 

G+J, honored, O’Donnell was unable to respond to this smear campaign while the Joint 

Venture Agreement was in effect.   

106.  O’Donnell, LCEI and LCII have suffered damage and injury as a proximate 

result of these breaches by G+J.   
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FOURTH CAUSE OF ACTION 
(Against G+J for Breach of Contract by Making Unauthorized and 

Misleading Disclosures of Confidential Information to the Editorial Staff) 

107.  The allegations of paragraphs 1 through 106 are incorporated by reference 

as if fully set forth here. 

108.  As noted above, the first sentence of Section 11 of the Joint Venture 

Agreement provides as follows:  “The existence of this letter and the provisions hereof 

may not be disclosed to any person by either party without the prior written consent of 

the other party, except as otherwise required by law.” 

109.  As set forth in detail above, G+J breached this confidentiality provision on 

July 16 and 17, 2002  by disclosing to assembled staff members: (i) the fact of the 

existence of the Joint Venture Agreement, and the existence of the provisions regarding 

editorial control, (ii) the provisions of the Joint Venture Agreement regarding editorial 

control, or a portion thereof, and (iii) G+J’s own incorrect and self-serving interpretation 

of those provisions. 

110.  Because of her own confidentiality obligations under Section 11 of the Joint 

Venture Agreement, O’Donnell was unable to correct G+J’s misleading presentation in 

order to reassert her right of control over the editorial staff, while the Joint Venture 

Agreement was in effect. 

111.  O’Donnell, LCEI and LCII have suffered damage and injury as a proximate 

result of these breaches by G+J.   
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FIFTH CAUSE OF ACTION 
(Derivatively on Behalf of the Magazine LLC Against  

G+J and Daniel B. Brewster, Jr. for Breach of Contractual and  
Fiduciary Duties of Loyalty, Care, and Good Faith) 

112.  The allegations of paragraphs 1 through 111 are incorporated by reference 

as if fully set forth here. 

113.  As set forth above, G+J engaged in a campaign of disparagement against 

O’Donnell, and G+J and Brewster repeatedly attempted to disrupt and interfere with the 

exercise of her functions as Editorial Director of the Magazine. 

114.  Rosie Magazine bore O’Donnell’s brand name, which was necessarily 

central to its essence and existence, and the loyalty of its many subscribers and 

purchasers.  G+J and Brewster’s efforts to injure O’Donnell’s reputation or brand name 

and undermine her editorial control were necessarily harmful to the interests of the 

Magazine, which was a joint venture of O’Donnell and G+J through the vehicle of the 

Magazine LLC. 

115.  G+J owed contractual and fiduciary duties to the Magazine LLC under the 

LLC Agreement and the Delaware Limited Liability Company Act. 

116.  As the Chairman of the Board and Chief Executive Officer of the Magazine 

LLC, Brewster owed fiduciary duties to the Magazine LLC under the LLC Agreement 

and the Delaware Limited Liability Company Act. 

117.  The actions of G+J and Brewster, undertaken through abuse of their 

management authority over the business affairs of the Magazine, cannot be justified by 

the interests of the Magazine LLC or its business.  For this reason, G+J and Brewster’s 
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campaign of interference and disparagement was an attempt to coerce O’Donnell into 

ceding her editorial control and renegotiating or terminating her contractual relationship 

with G+J.   

118.  Such actions, by which G+J abused its position as sole member and 

manager of the Magazine LLC to put its own interests ahead of those of the Magazine 

LLC, and by which Brewster abused his positions as an officer and director of the 

Magazine LLC were a breach of both defendants’ duty of loyalty to the Magazine LLC, 

were undertaken in bad faith, and constituted willful misconduct by G+J and Brewster.  

In the alternative, these acts were grossly negligent. 

119.  The Magazine LLC has suffered damage and injury as a proximate result of 

these breaches by G+J and Brewster.   

120.  Section 18-1001 authorizes a “member or assignee of a limited liability 

company interest” to bring a derivative action on behalf of a limited liability company. 

121.  O’Donnell, LCEI and LCII are partial assignees of G+J’s limited liability 

company interests in the Magazine LLC by the operation of the Pledge Agreement, the 

LLC Agreement, the Joint Venture Agreement, and the assignment from LCEI to LCII. 

122.  Among other things, under the Pledge Agreement, G+J pledged 50% of its 

limited liability company interests to LCEI, Inc., on behalf of Rosie O’Donnell (defined 

as “R.O.”).  Under Section 8(b) of the  Pledge Agreement, “If an Event of Default shall 

have occurred and be continuing, R.O. shall have the right to vote, give consents, 

approvals and waivers and take any other action with respect to any or all of the 
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Collateral [i.e., 50% of G+J’s membership interests] with the same force and effect as if 

R.O. were the absolute and sole owner thereof.” 

123.  An Event of Default has occurred and is continuing. 

124.  Thus, by operation of the Delaware Limited Liability Company Act and the 

Pledge Agreement, O’Donnell, LCEI and LCII have standing to sue derivatively on 

behalf of the Magazine LLC. 

125.  Demand on the Magazine LLC’s managers or members with authority to 

cause the Magazine LLC to bring suit has not been made.  There is no member or 

manager of the Magazine LLC other than G+J.  Furthermore, under the Pledge 

Agreement, O’Donnell, LCEI and LCII have rights in only 50% of G+J’s limited liability 

company interest.  As G+J acted in bad faith and in its own self- interest, in disregard of 

its duties to the Magazine LLC, any effort to cause G+J to bring an action against itself in 

the name of the Magazine LLC is not likely to succeed.  Thus, demand is excused under 

Section 18-1001 of the Delaware Limited Liability Company Act. 

SIXTH CAUSE OF ACTION 
(Against the Magazine LLC for Indemnification ) 

126.  The allegations of paragraphs 1 through 122 are incorporated by reference 

as if fully set forth here. 

127.  The first sentence of Section 14 of the LLC Agreement provides as follows: 

The Company [i.e., the Magazine LLC] shall indemnify 
and hold harmless each Director and its respective 
affiliates, directors, members, shareholders, officers, 
employees, agents, heirs and representatives (collectively, 
the “Indemnitees”) from an against any and all liabilities, 
judgments, claims, settlements, losses, damages, fees, liens, 
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taxes, penalties obligations and expenses, including 
reasonable attorneys’ fees (collectively, “Losses”) paid or 
incurred by any such Indemnitee in connection with the 
conduct of the Company’s business in accordance with this 
Agreement and the Act, except that no Indemnitee shall be 
entitled to indemnification in respect of any Loss incurred 
by the Indemnitee by reason of the Indemnitee’s gross 
negligence or willful misconduct. 

128.  O’Donnell, as a director of the LLC, and LCEI and LCII, as her affiliates, 

agents and representatives, are Indemnitees under Section 14 of the LLC Agreement. 

129.  Plaintiffs’ Losses in connection with the conduct of the Company’s business 

include any liabilities, judgments, claims, settlements, losses, damages, fees, liens, taxes, 

penalties obligations and expenses, including reasonable attorneys’ fees, incurred as a 

result of any claims alleged by G+J in its lawsuit, or incurred as a result of G+J’s 

breaches of its duties, including but not limited to expenses and fees incurred in the 

pursuit of this action. 

130.  O’Donnell, LCE and LCEI did not act with gross negligence or engage in 

any willful misconduct, and no such Losses are the result of any gross negligence or 

willful misconduct on the part of O’Donnell, LCEI and LCII. 

131.  As a result, the Magazine LLC is liable to indemnify O’Donnell, LCE and 

LCII for the Losses in an amount to be determined by the Court at trial. 

SEVENTH CAUSE OF ACTION 
(Against G+J for Costs and Expenses, Including Attorneys Fees) 

132.  The allegations of paragraphs 1 through 131 are incorporated by reference 

as if fully set forth here. 

133.  Section 11 of the Pledge Agreement provides as follows: 
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The Pledgor [G+J] agrees that it will forthwith upon 
demand pay to [O’Donnell]: . . .the fees of [O’Donnell] and 
the amount of any out-of-pocket costs and expenses, 
including, without limitation, claims, losses, liabilities, 
damages, penalties or other costs (and any reasonable fees, 
charges and disbursements of counsel and of any other 
experts which [O’Donnell] may incur in connection with  
. . . (iv) any Event of Default. 
 
Any such amount not paid on demand shall bear interest, 
payable on demand . . . at a rate per annum equal to the 
sum of 2% and the Prime Rate for such day. 

134.  Pursuant to Section 1 of the Pledge Agreement, G+J’s material breaches of 

the Joint Venture Agreement became an Event of Default when they were not cured 30 

business days following written notice from O’Donnell of those breaches. 

135.  Plaintiffs hereby demand payment of O’Donnell’s costs and expenses from 

30 business days after the first notice to G+J of its material breaches. 

136.  As a result, G+J, as Pledgor under the Pledge Agreement, is liable to pay for 

O’Donnell’s costs and expenses, including attorneys’ fees and expenses and any accrued 

interest. 

EIGHTH CAUSE OF ACTION 
(Against G+J and the Magazine LLC for a 

Declaratory Judgment as to Their Rights and Liabilities) 

137.  The allegations of paragraphs 1 through 136 are incorporated by reference 

as if fully set forth here. 

138.  Under the terms of the Joint Venture Agreement, upon termination of the 

Agreement under Section 6(e), the joint venture is to be dissolved and its assets 

distributed between G+J and O’Donnell. 
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139.  While the Joint Venture Agreement was in effect, G+J had a number of 

other magazine operations in addition to having responsibility for the business operations 

of the Magazine.  G+J caused substantial goods and services to be supplied to the 

Magazine by G+J affiliates, and other transactions to take place between the Magazine 

and other G+J affiliates.  G+J was responsible for keeping the books of the Magazine and 

ensuring that they properly accounted for these transactions. 

140.  Under the terms of the Joint Venture Agreement, O’Donnell, LCEI and LCII 

have a right to audit the books and records of the Magazine. 

141.  G+J has disputed that the joint venture is to be dissolved, and disagrees with 

O’Donnell, LCEI and LCII regarding the parties’ relative rights and liabilities vis-à-vis 

the joint venture and the Magazine LLC through which it operates. 

142.  Furthermore, G+J has alleged that O’Donnell is responsible for any 

subscription liabilities of the Magazine LLC to its subscribers, although the LLC 

Agreement clearly makes G+J, and not O’Donnell, responsible for its liabilities and 

exculpates O’Donnell from liability to G+J.   

143.  There is a justiciable controversy between the parties as to the rights 

between and among them with respect to the assets and liabilities of the Magazine LLC, 

including: (i) any amounts owed by G+J to the Magazine LLC; (ii) any other alleged 

liability of a party to the Magazine LLC; (iii) the proper distribution of the Magazine 

LLC’s assets on dissolution; and (iv) any alleged liability of any party to another party 

with respect to the Magazine LLC’s rights and liabilities. 
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144.  For these reasons, O’Donnell, LCEI and LCII are entitled to a declaratory 

judgment determining and fixing the rights among the parties with respect to the assets 

and liabilities of the Magazine LLC. 

145.  Under the terms of Section 8 of the Pledge Agreement and Section 9 of the 

LLC Agreement, after termination of the Joint Venture Publishing Agreement, the 

Magazine LLC is to be jointly managed by consensus of O'Donnell and G+J during a 

winding-up period.  In their notice of termination, Plaintiffs gave G+J written notice that 

they are invoking this provision, but G+J has ignored the provision and has continued to 

exercise management control over the Magazine LLC in violation of the governing 

agreement. 

146.  Plaintiffs are entitled to a declaration that any actions taken by G+J on 

behalf of the Magazine LLC after notice of termination were and are in excess of its 

authority, and that the Magazine is to be managed by consensus of O'Donnell and G+J 

while its affairs are wound up.  Plaintiffs reserve the right to seek any further and 

consequential relief, including but not limited to damages, specific performance, and any 

remedies that may be available under Delaware law in the event of a deadlock. 

147.  O’Donnell, LCEI and LCII reserve the right to claim further and 

consequential relief in the future, including specific performance of the governing 

agreements, derivative claims for damages or restitution on behalf of the Magazine LLC, 

direct claims for damages or restitution on their own behalf, dissolution of the Magazine 

LLC, and an accounting. 
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REQUEST FOR RELIEF 

For the foregoing reasons, O’Donnell, LCEI and LCII request that the Court enter 

judgment: 

a. On the First, Second, Third and Fourth Causes of Action, awarding 

damages to O’Donnell, LCEI and LCII against G+J in an amount not yet 

known but likely to be in excess of $125 million; 

b. On the Fifth Cause of Action, awarding compensatory and punitive 

damages against G+J and Brewster and in favor of the Magazine LLC in 

an amount to be determined at trial; 

c. On the Sixth Cause of Action, awarding indemnification to O’Donnell, 

LCEI and LCII from the assets of the Magazine LLC in an amount to be 

determined at trial; 

d. On the Seventh Cause of Action, awarding O’Donnell, LCEI, and LCII 

their costs and expenses of this action, including reasonable attorneys’ 

fees, and their costs and expenses associated with the Event of Default (as 

that term is defined in the Pledge Agreement) and interest under Section 

11 of the Pledge Agreement and to the extent authorized by applicable law 

or the other governing agreements; 
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e. On the Eighth Cause of Action, determining, fixing and declaring the 

rights among the parties with respect to the assets and liabilities of the 

Magazine LLC; and 

f. Granting O’Donnell, LCEI, and LCII such other and further relief as may 

be appropriate. 

Dated: October 21, 2002 
DEBEVOISE & PLIMPTON 
 
Attorneys for Rosie O’Donnell, 
Lucky Charms Entertainment, Inc., 
and Lucky Charms II, LLC 
 
 
 
By:  ______________________________ 
 Mary Jo White 
 Lorna G. Schofield 
 
919 Third Avenue 
New York, New York  10022 
Telephone:  (212) 909-6000 
 
 

 
 


